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At one time a doubt existed as to whether a mistake of the plaintiff's 
Christian or surname were not a ground of non-suit, i Chilly's Pleading, 
440. In general, however, a misnomer of defendant is only pleadable in abate- 
ment, and cannot be taken advantage of in arrest of judgment. State v. 
Knowlion, 70 Me. 200. A misnomer is waived by a failure to plead it or by 
a default. Bank v. Jaggers, 31 Ind. 38. Even the want of a charter, or one 
with great irregularities, must be pleaded in bar. Rheem v. Wheel Co., 9 
Casey, 348. But here, in a suit in assumpsit against two, one is arrested and 
the other returned "not found," and it appears on the trial that defendant 
who is not brought in is misnamed in the declaration, being called " John " 
instead of " George," plaintiff will fail on the ground of variance. Waterbiiry 
v. Mather, 16 Wend. 611. In the case of Jackson Tp. v. Barnes. 55 Ind. 136, 
where a suit was brought against another and different corporation for a debt 
for which it was not liable a demurrer was sustained. Such cases are, how- 
ever, exceptional. In some states pleas in abatement have been abolished. 
Phillips v. State, 35 Ark. 384. In New York a misnomer should be set up 
quasi in abatement. White v. Miller, 7 Hun (N. Y.) 433. 

Promissory Notk — Certainty — Exchange and Collection Charges. — 
Smith v. First State Bank of Tyler, 104 N. W. (Minn.) 369. — Held, An in- 
strument in the general form of a promissory note, whereby the maker prom- 
ises to pay a definite sum, with exchange and collection charges is not a prom- 
issory note. 

The rule stated above is in direct conflict with the provisions of the nego- 
tiable instruments act, sec. 2, 4, 5. Previous to the enactment of this statute, 
the courts in the various states had been nearly evenly divided on the ques- 
tion of the negotiability of instruments with such stipulations. In respect to 
exchange, the weight of authority being perhaps against negotiability. Win- 
sor Sav. Bank v. McMahar, 38 Fed. 283 ; Culbertson v. Nelson, 93 Iowa 
187. And as regards collection charges probably leaning towards the rule as 
adopted in the act. Porsey v. Wolff, 142 III. 589 ; Appenheimer v. Farmers 
Sf 'Merchants Bank, 97 Tenn. 19;. National Bank v. Sutton Mfg. Co. 6 U. 
S. App. 312. In some states, although such provision is declared void by 
statute, the negotiability of the instrument is not affected. Levens v. Briggs, 
21 Ore. 333. 

Torts — Imputed Negligence — Injury to Child. —Jacksonville Elec- 
tric Co. v. Adams, 39 So. 183 (Fla.). — Held, that the contributory negligence 
of parents in permitting a child of four to go, unattended, upon the streets of a 
city upon which electric cars are operated cannot be imputed to the child in 
an action by him against the corporation for damages resulting from its negli- 
gence. 

There is no conflict in individual states, some following the ruling of the 
case in hand, and others adopting the New York rule which hold that such 
negligence in parents will prevent child from recovering. Until recently, 
however, Kansas, Maryland and Wisconsin were not committed to either doc- 
trine. Chicago v. Wilcox, 21 L. R. A. 76 Note. Maryland has now adopted 
the New York rule in Cumberland v. Lating, 95 Md. 42. Wisconsin has ap- 
proved it in Johnson Adm'r. v. Chicago &• Northeastern R. R. Co., 49 Wis. 
529, and the Kansas court seems to assume that parents' negligence would 
be a valid defense to action by child. Smith v. Santa Fe R. R., 25 Kan. 739. 
Indiana, Maine, Massachusetts, and Minnesota also follow New York. The 
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remaining states bold that negligence of parents is not to be imputed to the 
child. Chicago v. Wilcox, supra. 

TRADEMARKS — LICENSE TO USE— VALIDITY. — L.EA V. NEW HOME SEWINC 

Mach. Co., 139 Fed. 732. — Where a contract licenses the use of a trade mark 
or name, to be used by the grantee in a business with which the grantor has 
or has had no connection, held, that such contract is a fraud upon the public 
and therefore void. 

This case follows the fundamental rule that a trade mark cannot be as- 
signed nor its use licensed except as incidental to the transfer of the business 
or property with which it has been used. MacMahan Pkarmacal Co. v. Den- 
ver Chemical Mfg. Co., 51 C. C. A. 30a. And where the whole pecuniary 
value of a name depends solely upon the personal qualities of the one to 
whom it belongs, the right to the use of the name is not transmissible. Hege- 
man 6V* Co. v. Hegeman, 8 Daly 1 ; Blakeley v. Sousa, 197 Penn. St. 30$. 
But this rule has been held to apply only when the name is sought to be tran- 
ferred apart from the business. Kidd v. Johnson, 100 U. S. 617; Booth v. 
Jarrett, %i How. Pr. 169. The whole doctrine of assignability and licensing 
of trademarks rests upon the consideration whether or not such assignment 
would operate as a fraud upon the public and if such be the tendency, it will 
be held invalid. Manhattan Medicine Co. v. Wood, 108 U. S, 218; Connell 
v. Reed, 128 Mass. 477. 

Trusts — Spendthrift — Estate of Cestui Que Trusts. — Dubois v. Bar- 
Bour et ai„, 61 An. 752 (R.I.). — Held, that, where a trustee is to pay to the 
cestui que trust sums not exceeding a certain amount, it is not a vested in- 
terests and is not subject to cestui s debts. 

Generally in both England and the United States the beneficial interest 
cannot be so fenced about by restrictions as to secure to it the inconsistec t 
characteristics of right of enjoyment to beneficiary and immunity from 
creditors. Brandon v. Robinson, 18 Ves. 429; Nichols v. Levy, 5 
Wall. 441. But by the weight of authority in the United States where 
the trustee has full discretion as to the disbursement of the income 
the cestui takes no present estate and creditors cannot levy. Bisphant 
Eq. p. 96. It is in the power of the parent to place property in the hands of 
trustees free from interference by the cestui or creditors. Leavitt v. Beirne, 
21 Conn. 8. The spendthrift cestui can appoint an agent to receive the income 
to the use but cannot alienate it. In Re Mehqffre/s estate, 139 Pa. 276. 
Neither the accrued income in the possession of the trustee nor the accruing 
income can be assigned by the cestui. Partridge v. Covender, 96 Mo. 452. 
Even though the beneficiary has the right under the will to devise the estate 
the payment of his debts may be forbidden by the terms of the trust instru- 
ment. Hill v. McRae, 27 Ala. 175. Halstead v. Davison, 10 N. J. Eq, 290, 
holds that in the absence of fraud by the cestui his interest cannot be levied 
on by creditors even though the disposal of the estate is not at the discretion 
of the trustee. But, in some states, statutes forbid the curtailing of the right 
of the creditors by any provisions of the trust. Trustee v. Rack, 87 Ky. 116. 

Vendor and Purchaser — Unrecorded Deed — Constructive Notice. — 
Harman v. Southern Rv., 51 S. E. (S. C.) 6ig.—Held. that a subsequent pur- 
chaser of a tract of land, the owner of which had given a deed to a railroad 
for right of way, had constructive notice of the right of way of the railroad 



